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Plaintiff and Appellant Citizens Oversight, Inc. ("Appellant "), 

hereby move the Court for to take judicial notice of Kosmider v. Whitney 

(2018) 2018 NY Slip Op 02517, a copy of which is attached to this motion 

as Exhibit "A". 

This motion is made pursuant to the provisions of California Rules 

of Court Rules 8.809(a), 8.252 and 8.54 on the grounds that the Kosmider 

decision is an appellate decision of the New York Supreme Court (Third 

Department).  Additionally, the Kosmider decision is directly related to the 

issues presented by the case at bar. Specifically, the Kosmider court 

addressed how the Freedom of Information Law (“FOIL”) relates to 

election processes and ballots as public records. It would be appropriate for 

this court to take judicial notice of this case in connection with the subject 

appeal. 

This motion is based upon the attached memorandum of points and 

authorities and Declaration of Alan Geraci and such other matters may be 

properly considered by the Court. 

Dated: October 23, 2018 Respectfully Submitted, 
 

CARE Law Group PC 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. APPELLANTS MAY REQUEST THE REVIEWING COURT 
TO GRANT JUDICIAL NOTICE 

California Rules of Court Rule 8.809 provides in pertinent part, 

“ (a) Motion required 

(1) To obtain judicial notice by a reviewing court under Evidence 
Code section 459, a party must serve and file a separate motion 
with a proposed order. 

(2) The motion must state: 

(A) Why the matter to be noticed is relevant to the appeal; 

(B) Whether the matter to be noticed was presented to the 
trial court and, if so, whether judicial notice was 
taken by that court; 

(C) If judicial notice of the matter was not taken by the 
trial court, why the matter is subject to judicial 
notice under Evidence Code section 451, 452, or 453; 
and 

(D) Whether the matter to be noticed relates to 
proceedings occurring after the order or judgment that 
is the subject of the appeal.” 

See also California Rules of Court Rule 8.252. 

II. THIS COURT MAY PROPERLY TAKE JUDICIAL NOTICE 
OF A FLORIDA SUPREME COURT DECISION DECIDED 
AFER JUDGMENT WAS ENTERED 

Code of Civil Procedure Section 459 provides in pertinent part, “(a) 

The reviewing court shall take judicial notice of (1) each matter properly 

noticed by the trial court and (2) each matter that the trial court was required 

to notice under Section 451 or 453. The reviewing court may take judicial 

notice of any matter specified in Section 452. 
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The reviewing court may take judicial notice of a matter in a tenor different 

from that noticed by the trial court…. 

… (d) In determining the propriety of taking judicial notice of a 

matter specified in Section 452 or in subdivision (f) of Section 

451 that is of substantial consequence to the determination of the action, or 

the tenor thereof, if the reviewing court resorts to any source of information 

not received in open court or not included in the record of the action, 

including the advice of persons learned in the subject matter, the reviewing 

court shall afford each party reasonable opportunity to meet such 

information before judicial notice of the matter may be taken.” 

Further, Code of Civil Procedure Section 452 provides in pertinent 

part: 

“Judicial notice may be taken of the following matters to the extent 

that they are not embraced within Section 452: 

(a)  The decisional, constitutional, and statutory law of any 
state of the United States and the resolutions and private 
acts of the Congress of the United States and of the 
Legislature of this state ....” 

See also Truong v. Nguyen (2007) 156 Cal. App. 4th 865, 882, 

footnote 11 in which the appellate court granted a request to take judicial 

notice of Indiana, California and Ohio decisional law. 

Here, Kosmider was decided and published on April 12, 2018, while 

the parties here were briefing this Court on the California Public Records 

Act’s application to the electoral process and ballots as public records.  

Moreover, the Kosmider decision’s discussion of the application of FOIL is 

directly  relevant to the issues to be decided in this appeal. 
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Accordingly , this court is respectfully requested to take judicial notice 

of the Kosmider decision which is attached as Exhibit "A" to these 

moving papers. 

 

Dated: October 23, 2018 Respectfully Submitted, 

 CARE Law Group PC 
 
 
       /s/ Alan L. Geraci  

By:  Alan L. Geraci, 
Attorneys for Appellant 
Citizens Oversight, Inc.  
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DECLARATION OF ALAN L. GERACI 

I am an attorney licensed to practice law in California and am the 

principal of CARE Law Group PC, attorneys of record for Appellants 

Citizens Oversight, Inc. ("Appellant"). 

Attached hereto as Exhibit "A" is a true and correct copy of a 

Kosmider v. Whitney, et al 2018 NY Slip Op 02517. 

This decision decided and published on April 12, 2018, while the 

parties here were briefing this Court on the California Public Records Act’s 

application to the electoral process and ballots as public records.  

Moreover, the Kosmider decision’s discussion of the application of FOIL is 

directly relevant to the issues to be decided in this appeal. 

Based upon the foregoing, Appellant requests that this court take 

judicial notice of the Kosmider decision. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

Executed this 23rd day of October 2018, in San Marcos, California 

  
    /s/ Alan L. Geraci    
 Alan L. Geraci 

 



EXHIBIT - A 
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State of California
County of Los Angeles

)
)
)

Proof of Service by:
   US Postal Service 
   Federal Express

I, , declare that I am not a party to the action, am over 18 years of
age and my business address is:  , Suite 6 , Los Angeles, California 9001 .

upon:

the address(es) designated by said attorney(s) for that purpose by depositing  the number of
copies indicated above, of same, enclosed in a postpaid properly addressed wrapper in a Post
Office Mail Depository, under the exclusive custody and care of the United States Postal Service,
within the State of California, or properly addressed wrapper in an Federal Express Official
Depository, under the exclusive custody and care of Federal Express, within the State of
California

I further declare that this same day the  original and copies has/have been        hand delivered for
filing OR the original and copies has/have been filed by        third party commercial carrier for
next business day delivery to:

I declare under penalty of perjury that the foregoing is true and correct: 

       Copies        FedEx        USPS        Copies        FedEx        USPS

       Copies        FedEx        USPS   Copies        FedEx        USPS

✔

Kirstin Largent

On 10/24/2018         declarant served the within: Request for Judicial Notice

ELECTRONICALLY SERVED ON:
Stephanie Ann Karnavas, Esq.
COUNTY OF SAN DIEGO
1600 Pacific Highway, Room 355
San Diego, California 92101
Stephanie.Karnavas@sdcounty.ca.gov

Attorney for Respondents

ELECTRONICALLY SERVED ON:
Timothy Martin Barry, Esq.
Office of County Counsel
1600 Pacific Highway, Suite 355
San Diego, California 92101-2469
timothy.barry@sdcounty.ca.gov

Attorney for Respondents

ELECTRONICALLY FILED ON THE
CALIFORNIA COURT OF APPEAL
Fourth Appellate District, Division One

Signature: _____________________________________
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